
PUBLIC PRIVATE PARTNERSHIPS AND THE SURFACE TRANSPORTATION AUTHORIZATION ACT OF 2009
On June 18th, the House Transportation and Infrastructure committee released the first draft of the next surface transportation authorization, a $500 billion plan to boost safety, improve the condition of our transportation network, reduce congestion, limit greenhouse gases, support investment, and make American businesses more competitive.  The release was somewhat overshadowed by Secretary LaHood’s announcement the day before that the Administration supports an 18-month delay in reauthorization.

This paper summarizes the provisions of this legislation, and bill section references are based upon the version of the bill as originally introduced.

Public Private Partnerships
Section 1504 of the Act governs public-private partnership (P3) contracts using federal aid funds.  The requirements include:

· Public partner must perform an analysis of the benefits of a P3 procurement approach as compared to traditional procurement (including benefits of life-cycle approach and risk transfer);
· Key terms of the contract must be made public before awarding the contract (except for confidential or proprietary information);

· A public comment period on the proposed agreement must be held;

· Contracts may not include non-compete provisions; and
· Contracts must include termination for convenience provisions (at fair market value).
Interestingly, the definition of a P3 contract in section 1504 includes not only the traditional concessions (encompassing design, construction, finance, operations, and maintenance) but also contracts including just operations and maintenance.  

Office of Public Benefit

Section 1204 of the Act creates a new Office of Public Benefit (OPB) to ensure that the utilization of tolls and P3s “enhances the nation’s surface transportation network and provides maximum benefits to the public.”  The Office is established within Federal Highways and is responsible for: (1) developing best practices for protecting the public interest; (2) reviewing and approving state plans for toll rates on federal-aid highways, methods for adjusting those tolls, plans to mitigate toll impacts, and monitoring compliance with those plans; (3) administering and monitoring compliance with section 1504 (see above) P3 agreements, i.e. requiring OPB approval of P3 agreements; (4) monitoring compliance with section 1301 (see below) restrictions on the use of toll proceeds; and (5) annually reporting to Congress.
While this Office could perform a valuable function in compiling best practices and providing information to States interested in pursuing P3s, requiring all tolling and P3 agreements to be approved by the Office would severely limit the attractiveness of P3s to both states and the private sector.  Under this Act, P3 projects would be required to undergo a level of federal approval not required of any other federal aid project.  The time and expense of undergoing this process would significantly diminish the attractiveness of P3s.  
In addition, the requirement that the OPB approve projects creates uncertainty over whether such an approval will be forthcoming.  As a practical matter, it is unclear how advanced a project must be in order to meet the transparency requirements.  If transparency requires a high level of certainty regarding the design and financing of the project, then that requirement could only be met late in the process, meaning that OPB approval could only be obtained late in the process.  As a result, the P3 proponents would risk OPB denying a P3 project after millions of dollars and years of effort were spent to develop it.  This puts P3 proponents in a catch-22.  OPB will only approve projects well developed, but no one will spend funds to advance a project to that stage unless the project has OPB approval.
Tolling
Section 1301 of the Act requires all federal toll agreements, the document allowing the tolling of a federal highway, to be approved by the Office of Public Benefit.  OPB is to consider several criteria for the tolling of federal aid highways:

· Excess tolls not needed for the maintenance or expansion of the tolled facility may only be used on projects in the same travel corridor (or region if cordon tolling); 
· Tolls agreements will not be approved if the public owner of the toll road enters into an agreement with a private person limiting the public owner’s ability to improve or expand capacity in the same travel corridor, i.e. no non-compete agreements;  
· The tolling schedule has to be approved by the U.S. Secretary of Transportation.  The Secretary may not approve the schedule if it allows a private party “more than a reasonable rate of return.”  In addition, the toll schedule must include discounts or credits to “mitigate the impact of tolls on low-income travelers”; 
· Any subsequent “substantial changes” to the toll schedule must also be approved by the Secretary; and   
· Anyone disagreeing with the approval of the tolling schedule has 90 days to bring a lawsuit.
In addition, section 1205 of the Act creates a new section 701 under Title 23 entitled the “Metropolitan mobility and access program.”  This new program creates a new mode-neutral program to provide congestion relief and expanded mobility to urban areas.  This program has a number of beneficial elements, including support for congestion pricing and performance measures.  Unfortunately for P3 advocates, an additional approval by the Office of Public Benefit would be required for any part of a metropolitan mobility program that requires federal tolling authority or uses P3s. 
Projects of National Significance
Section 1206 of the Act consolidates a number of high-priority programs into a new Projects of National Significance Program.  Among the criteria used to decide how to award funds under this program is the degree to which the project supplements federal grants with other sources of funding, which is good news for P3 proponents since all P3 projects significantly supplement federal funding.
National Infrastructure Bank

The bill summary offered by the Committee outlines a National Infrastructure Bank, but no legislative language establishing the Bank is in the Act as the Committee is still working out a number of issues, including committee jurisdiction.  According to the summary, the Infrastructure Bank will be housed in USDOT and would operate like a larger version of TIFIA.  The Bank would be governed by a board of directors, which would be chaired by the Secretary.  The Bank:

· Provides credit assistance, including secured loans, loan guarantees, and standby lines of credit, to finance infrastructure projects; 

· Provides full-faith-and-credit guarantees by the Federal Government to institutional investors that make loans through the Bank; 

· Offers standby lines of credit that represent secondary sources of funding in the form of contingent Federal loans and, if needed, to supplement project revenues during the project’s start-up years; 

· Allows for both public and private project sponsors to apply for financial assistance from the Bank, as long as projects are consistent with State and local transportation plans; 
· Allows projects seeking assistance from the Bank to also receive federal grants from any DOT grant program for which the project is eligible. This includes the traditional DOT grant programs, as well as the new Projects of National Significance, Metropolitan Mobility and Access Program, and Freight Improvement programs; and 
· Gives priority to 

· large capital infrastructure projects that promise significant national or regional economic benefits; 

· congestion relief plans (a group of projects and plans) recommended by the Office of Intermodalism that are designed to increase mobility and accessibility of people and freight in metropolitan regions as part of an approved metropolitan mobility plan; 

· projects of national significance; and
· high-speed rail corridors.
Streamlining Project Delivery
The Act simplifies the current programs by consolidating or terminating more than 75 programs and collapsing highway and transit funding into four major categories for each program.  In addition, section 1202 of the Act proposes speeding project delivery by creating a new Office of Expedited Project Delivery (OEPD) in the Federal Highway Administration and a parallel office in the Federal Transit Administration.
The OEPD is tasked with a number of duties: 
· Monitors the project through the planning, environmental review, permitting, design, right-of-way acquisition, and construction stages; 
· Participates in the State’s development of a schedule for environmental review; 
· Assists the State in developing a comprehensive schedule for the remainder of project delivery process after the environmental review is complete; 
· Promotes and assists in the use of practices and techniques that serve to enhance the speed of project delivery (such as the use of design-build procurement, accelerated construction techniques, and coordination of all parties involved in the project’s delivery including parties in other Federal agencies); 
· Intervenes in any project that is experiencing substantial delays and gets the project back on track; 
· Identifies and resolves the obstacles that are causing the delays, including by working with the designated points of contact; 
· Coordinates relevant parties (State, DOT offices, other Federal agencies, etc.) to help resolve the delays; 
· Utilizes conflict resolution techniques, as appropriate, to help resolve the delays; 
· Compiles and disseminates information on practices and techniques that enhance the speed of project delivery; and 
· Reports quarterly to Congress on substantially delayed projects.
The Act also continues the existing environmental delegation pilot program and makes any state eligible to participate as long as a state meets the requirements imposed in existing law. 
As someone who served on President Bush’s Executive Order Task Force on Environmental Streamlining and Transportation Infrastructure, I will note that the reforms in section 1202 of the Act are unlikely to have a significant impact on the speed with which states can deliver transportation infrastructure.  The OEPD, however, will be well positioned to understand exactly why the review process is so slow and will be able to recommend appropriate changes.
In addition, the section 1202 streamlining benefits may be more than offset by the Act’s additional planning requirements.

Section 1508 of the Act creates new rural planning organizations and requires states to consult with the RPOs prior to using federal funds. 
In addition, section 1508 requires Metropolitan Planning Organizations to consider additional criteria in developing their plans, including:

· Sustainability and livability;
· Reduction of surface transportation-related greenhouse gas emissions; 
· Reliance on foreign oil; 
· The effects of climate change;
· Public health; and

· Housing and land use patterns.
Finally, states and MPOs are required to develop emissions reduction targets and strategies as part of the transportation process.  Adding additional criteria to be studied as part of the planning process, no matter how valuable, will likely slow the process.
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