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EXECUTIVE SUMMARY

he current federal program for funding surface

transportation infrastructure in the United States is

broken. Since 2008, the U.S. Highway Trust Fund
(HTF) has repeatedly been on the brink of insolvency,
necessitating five infusions from the U.S. Treasury’s
General Fund. Many solutions have been proposed to
stabilize funding for the federal surface transportation
program, but each has confronted substantial political
barriers. This study details the circumstances that have
led the U.S. transportation program to its current funding
situation and explores how other nations have created
sustainable mechanisms for ensuring adequate national-
level investment in surface transportation systems. The
findings indicate that while there are reasons the HTF
structure in the United States has persisted, other nations
have successfully developed durable programs financed
through general funds. This research also suggests that
embracing a funding model similar to that of other coun-
tries could help restore funding consistency to the U.S.

program.

Currently, excise taxes on gasoline and diesel fuel are
deposited into the HTF; grants from the HTF are then
distributed to state and local transportation authorities
through the federal surface transportation program. His-
torically, fuel taxes were occasionally increased by Con-
gress, and these increases, combined with steady growth
in vehicle miles traveled (VMT), helped to ensure fund-
ing growth. Since 1993, however, the federal gas tax has
remained unchanged at 18.4 cents per gallon. And while
many transportation stakeholder groups have been vocal
in their support for an increase in the gas tax, Congress
and two presidential administrations have demonstrated

an unwillingness to raise the tax.

In 2008, the HTF was on the brink of insolvency for the
first time in its history. This situation was in part caused
by an explicit policy decision to spend down the remain-
ing HTF balance to support a robust spending level in
the surface transportation reauthorization bill passed in
2005. In addition, in part due to the recession and rising

gasoline prices, Americans were driving less. With these
changes, Congress was in a position where they would
have to reduce transportation spending, increase gas tax
revenues, or identify an alternative solution and doing so
in more fuel-efficient vehicles. Congress responded with
a stopgap measure, infusing $8 billion from the General
Fund into the HTF. Similar infusions were made in 2009,
2010, 2012, and now 2014.

Beyond these funding challenges, fundamental prob-
lems also remain in the way the U.S. government makes
transportation investment decisions. Many of these
well-documented problems are rooted in the relationship
between the way funds are raised and the way they are
spent. A tendency to approach transportation planning
and investment in terms of modal divisions (e.g., public
transit vs. highways) and tensions over how much federal
funding is returned to states relative to how much they
pay into the HTF in gas tax revenues (also known as

the donor-donee issue) are two examples of systemic
problems with the existing surface transportation pro-
gram that are directly related to the way the program is
funded. Instead of allocating funds to states or programs
that target a particular federal interest or goal, federal
funds are distributed to states and transit authorities by
formula and are designated for use on specific modes. At
the same time, the donor-donee issue leads to persistent
battles among members of Congress over whether their
states are receiving a “fair” share of HTF funding rela-
tive to their gas tax contributions. These challenges have
historically overshadowed substantive arguments over
policy and hindered the tying of federal funds to national
goals or performance measures.

Even though the current structure is not working, Con-
gress and stakeholders have little incentive to change it.
In fact, many groups have worked tirelessly to maintain
the status quo. Within Congress there are eight com-
mittees between the House of Representatives and the
Senate that influence how transportation money is spent.
And while a moratorium on earmarks has diminished
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individual members’ ability to send money home to their
districts, those who currently hold the power of the purse
are unlikely to support reforms that would diminish their
control over federal transportation funds. The stake-
holder community, which includes state departments

of transportation, transit agencies, construction and
engineering firms, and trade associations, among others,
has a strong interest in ensuring a steady flow of federal
funding to state projects. A departure from the current
funding structure poses a disruptive threat to a system
that has delivered billions of dollars since 1956.

Supporters of the current trust fund structure can also
point to economic theory, which has long endorsed the
core principle of user pay. User pay is the idea that eq-
uity and efficiency objectives are best served if the users
of a system—who are presumably the primary beneficia-
ries of the system (in this case, transportation infrastruc-
ture)—pay as directly as possible for the construction,
operation, and upkeep of the system. Theoretically, the
fee sends a price signal to users that discourages over-
consumption and helps minimize externalities, such as
congestion and emissions. From a policy perspective,
users’ willingness to pay the fee also sends a useful signal
about how they value the system. Thus, the total amount
of funding collected through the fee defines the appropri-
ate amount to spend on the system. Finally, user fees can
be seen as a more equitable means of funding transporta-

tion compared to other revenue mechanisms.

While these theories have merits, they fall short in prac-
tice, at least in the context of the current federal surface
transportation program. The gasoline tax is an indirect
user fee and at its current level, which is low relative

to the price fluctuations consumers regularly see at the
gas pump, has virtually no effect on demand. Moreover,

since 1991, Congress has repeatedly violated the prin-
ciple that revenue collections through the gas tax should
define an overall floor and ceiling for federal transporta-
tion spending (in the sense that no more and no less than
the full amount of cumulative motor fuel and truck tax
proceeds should be directed to transportation projects).
Congress first violated this principle by dedicating a por-
tion of gas tax revenues to deficit reduction in the 1990s
and, then more recently, by bailing out the HTF with
infusions from the General Fund. Finally, in the context
of a highly complex and interdependent transportation
network, efforts to promote equity in the distribution of
HTF funding have encouraged a fragmented approach to
transportation investment in which the focus is on modal
divisions and geographic formulas rather than on funding
the projects that would most effectively advance national
transportation objectives.

The current crisis in the U.S. program raises the ques-
tion of whether peer countries face similar issues in
funding their transportation systems at the national
level, and whether there is anything that can be learned
from their experiences. Research conducted for this
study included an exploration of national-level surface
transportation programs in Australia, Canada, Germany,
Japan, and the United Kingdom to see 1) how these
countries ensure adequate, sustained transportation in-
vestment and 2) how their funding approach influences
their investment decisions.

While these countries vary from the United States in
terms of physical size and population, the results indicate
that these countries have reasonably effective methods
for distributing funding to states and localities; in addi-
tion, they all fund their national transportation programs
through their general national government budget. No
fuel taxes are directly hypothecated for transportation.
Comparing the U.S. model to international norms makes
it clear that a trust fund is not the only viable option for
sustainably and predictably funding surface transporta-
tion at the national level. This analysis demonstrates

that a hypothecated trust fund is not the only option for
consistently funding surface transportation, and that peer
countries have demonstrated that alternative options
may be just as sustainable and effective.
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Given the current situation in the United States, it is clear
that maintaining the status quo will lead to continued
uncertainty about future transportation funding and will
do nothing to address the structural challenges inherent
in the existing federal program. Accordingly, the findings
of this study highlights three potential solutions:

1. Adjust spending to match revenues;

2. Adopt a hybrid funding approach that relies on

both general funds and gas tax revenues, or;

3. Eliminate the HTF and pay for surface transporta-
tion exclusively through the General Fund.

Solution 1: Adjust spending to veflect revenues

To align transportation spending with gas tax revenues,
Congress has two choices: either 1) reduce spending

to no more than current HTF receipts or 2) increase

user fee revenues by as much as necessary to cover the
desired level of spending. There is little indication that
the current Congress or President (or for that matter any
future Congress or President) has the appetite for either
approach, with both parties vocally opposing an increase
in the fuel tax. Adjusting spending to meet revenues, thus
creating a smaller, more focused federal role in surface
transportation, would shift a much larger share of finan-
cial responsibility onto the states and metropolitan areas.
Previous research has demonstrated that reducing the
federal role in transportation funding would likely dimin-
ish overall transportation investment (since it is unlikely
that states would be able to replace all lost federal rev-
enue) at a time when there is broad agreement that the
United States should be investing more in transportation

infrastructure, not less.

Solution 2: Adopt a hybrid funding approach that
relies on both general funds and gas tax revenues

A second solution would be to codify the hybrid system
that Congress has unintentionally created, but in a way
that provides for predictable, long-term General Fund
commitments. Politically, this approach would probably
be the easiest lift. It represents the smallest change to the
existing system but provides some potentially substantial
benefits, including a sustainable funding stream and the
opportunity to better target funding for transportation
investments toward national goals.

Solution 3: Eliminate the Highway Trust Fund

A more permanent solution could be to move toward a
system that is more in line with the approach taken by
other developed countries that do not rely on gas taxes
to fund transportation. Under this solution, the HTF
would be dissolved and the entire surface transportation
bill could be funded through the appropriations process.
This scenario does not preclude the use of dedicated
revenues—income or sales taxes for example—but those
revenues would cease to be user fees and would no lon-

ger be deposited into a trust fund.

Any of the options above could represent a dramatic im-
provement over the existing system. However, based on
our analysis Solution 3 deserves fair consideration as an
effective long-term solution to our national transportation
funding problem.

The patchwork of “fixes” that Congress has made to the
HTF five times in the last six years should be taken as a
clear sign that the United States needs a more sustainable
method for funding its national transportation needs. By
offering a comprehensive analysis of the current program'’s
challenges and by reviewing the experience of peer coun-
tries, this paper offers a starting point for the substantive
policy debate that will be needed to find a practical, politi-
cally pragmatic, and ultimately successful solution.







INTRODUCTION

he federal program that funds investments in the

nation’s surface transportation infrastructure—in-

cluding highways, bridges, and public transit—is
broken. The federal Highway Trust Fund (HTF), which
provides grants to state and local transportation agencies
for road and transit transportation projects, has faced
regular funding shortfalls since 2008. This situation has
created a state of perpetual uncertainty surrounding
federal transportation funding. Substantial research and
analysis has been conducted to explore potential solu-
tions, but every effort to remedy the current situation
has encountered considerable barriers.! Transportation
system users and stakeholders have waited more than six
years for Congress to find a long-term solution, but no

current proposals appear promising.

This study begins from the premise that perhaps not all
of the options for funding the federal surface transporta-
tion program have been fully explored. The solutions that
have been proposed have typically assumed that the ex-
isting structure—a trust fund with dedicated revenues—
would continue. Funding options that alter this funda-
mental structure have rarely been considered, despite
the fact that the U.S. approach to funding transportation
infrastructure is actually unique among developed na-
tions. Most other industrialized nations use general funds
to invest in their transportation programs and do not
dedicate gas taxes to transportation.

For this study, Eno explored the circumstances that have
led to the current funding crisis and analyzed the experi-
ence of several peer countries to better understand how
other governments have or have not managed to create
sufficient and reliable funding for their national surface
transportation programs. The results of this analysis
indicate that while there are reasons that the current
HTF structure has persisted, and that there are perceived
benefits to the current structure, there are alternative
funding models that could provide clear and sustainable
funding streams for the nation’s surface transportation
program. Further, this analysis suggests that acknowledg-

ing the role that general revenues already play in fund-
ing surface transportation needs would provide greater
investment flexibility, strengthen federal transportation
policy, and provide greater funding sustainability for the
federal transportation program.

Methodology

The analysis in this report has three components. It be-
gins with an overview of how the U.S. surface transporta-
tion program arrived at its current funding crisis, describ-
ing the recent history of funding shortfalls at the federal
level and the attempts to remedy those shortfalls.

The next phase of the analysis provides a thorough
account of the historical and political reasons why the
current HTF structure—which was created to fund the
construction of the Interstate Highway System on a
cost-to-complete basis—persists despite recent failings.
Though the Interstate Highway System was officially
completed in 1991, the “user-pay” model created to fund
its construction has persisted because of three key fac-
tors (beyond general inertia): committee structures in
Congress, the power of existing stakeholders, and the
influence of economic theory.
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The third part of the analysis explores a set of interna-
tional case studies. Based on a broad review of peer na-
tions, Australia, Canada, Germany, Japan, and the United
Kingdom were selected for further analysis as part of this
report. Each of these countries is sufficiently similar to
the United States and provides relevant insights into the

following questions:

1. Are these countries able to ensure adequate invest-

ment in surface transportation? If so, how?

2. Are these countries able to ensure funding for
surface transportation over a sustained period of

time? If so, how?

3. How does the source of their investment revenues
influence a nation’s decision-making processes
with respect to transportation infrastructure in-

vestments?

For this study, data from each of the selected countries
was analyzed with the aim of providing substantive an-
swers to each of these questions. The answers can help in-
form efforts to develop policy for the United States regard-
ing a potential move to greater reliance on General Fund

revenues to support surface transportation investments.

Background

There was a time when the U.S. interstate highway
system, and the mechanism to finance it, was consid-
ered the “envy of the world.”? In 1956 Congress created
the HTF specifically to complete the Interstate Highway
System while continuing some federal investment in the
non-Interstate road system. Congress set federal excise
taxes for gasoline, diesel fuel, and the trucking industry,
and revenues from the taxes were deposited into the trust
fund and distributed to states to construct the Interstate
Highway System. This system worked fairly well for a
time as Congress periodically increased the tax to ac-
count for investment needs, and a long period of steady
growth in vehicle miles traveled ensured that the fund
kept expanding.® Eventually, however, the Interstate was
completed and the program and its purpose became less
clear. Congress began to see the HTF primarily as an op-
portunity to bring home money to their districts, either
by formula or earmarked for specific projects. When they

started running out of money, without a specific purpose
such as building an Interstate to point to, insolvency was

hard to avoid.

As with many of the crises vying for attention in Wash-
ington, D.C., the problems of the federal surface trans-
portation program have partly been created by Congress
and are partly a product of larger societal changes. With
no clear resolution in sight, the result is not only a sub-
stantial deficit in national infrastructure investment but
also continued uncertainty about future funding among
entities charged with planning, building, and maintaining
the surface transportation system. This means the United
States is underinvesting while also curtailing its ability

to make effective long-term planning decisions based on

expectations of sustainable funding.

The most consistently recommended solution to this
chronic funding problem has been for Congress to
increase the federal excise tax on gasoline, which has
remained at 18.4 cents per gallon since 1993; 18.3 cents
of this tax is dedicated to the HTF while 0.1 cent is dedi-
cated to the Leaking Underground Storage Tank (LUST)
Fund.* As many analysts and observers have pointed out,
even a modest increase of ten cents per gallon would

go a long way toward restoring sustainable funding at

the federal level, at least in the short run.® While many
reports, commissions, trade associations, and (typically
former) elected and appointed officials have publicly sup-
ported a gas tax increase, prospects for implementing this
solution continue to appear dim.® Since 2008, Congress
has chosen to maintain surface transportation spending
levels by supplementing gas tax revenues with General
Fund revenues to make up the shortfall.” While this stop-
gap solution has not provided long-term certainty, it has
prevented the drastic reduction in investment that would
occur if transportation spending were brought in line
with HTF revenues.?

Numerous other funding sources and solutions have been
floated, but all have eventually run up against similar po-
litical barriers. Proposals such as implementing a VMT fee,
creating and indexing a wholesale tax on gasoline, or in-
troducing a carbon tax, would all require Congress to raise
taxes for the explicit purpose of funding transportation.
Getting Congress to vote for—and the President to sign off
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on—an increase in taxes of any kind is challenging enough
on its own, but raising taxes specifically to fund transporta-
tion has not been accomplished in over 30 years.

The United States is unique in its approach to funding
transportation programs at the federal level. While most
other developed countries have much higher fuel taxes,
they do not typically dedicate the revenue from these
taxes to transportation. Instead, other developed coun-
tries usually appropriate transportation funding from
general revenues and do not tie the amount of funding
appropriated to how much fuel tax revenue is collected.
Historically, the advantage of the U.S. model has been
that the federal government has been able to provide
sustainable and increasing transportation funding over

multiple decades, in part because of these dedicated fees.
However, as recent events have demonstrated, the “user
fee” trust fund model no longer provides the advantage of
sustainable funding.

This observation naturally raises the idea that moving
away from the current U.S. approach toward a funding
model that is more in line with the rest of the world
could potentially yield a more sustainable funding solu-
tion. Given that most of the developed world does not
rely on dedicated user fees to finance its transportation
needs, it is useful to look more closely at how other coun-
tries avoid underinvesting or overinvesting in transporta-
tion, continue to make long-term capital investments,

and ensure fairness and equity.
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OVERVIEW OF THE FUNDING PROBLEM

The Roots of the Shortfall

n the summer of 2008, the HTF was on the verge of

being unable to meet its obligations on a timely basis.’

Congress resolved this crisis by transferring $8 billion
from the General Fund of the Treasury into the HTF,
postponing the problem briefly. Faced with similar short-
falls in subsequent years, Congress repeated the pro-
cess, transferring a total of $65.3 billion in other federal
revenues to the HTF over the period from 2008 to the
present.'® Additional funds were also spent on transporta-
tion through the American Recovery and Reinvestment
Act of 2008 (ARRA), but these were meant as a one-time
infusion of General Fund dollars. Congress justified some
of these transfers as repayments of monies owed to the
HTF from the temporary use of gas tax revenues for
deficit reduction and interest that had been diverted from
the trust fund, both in the 1990s.1* But the transfers were
more accurately viewed as bailouts of a trust fund that
Congress had not effectively managed.

The 2008 shortfall was the manifestation of an explicit
policy put in place by Congress when it enacted the Safe
Accountable Flexible Efficient Transportation Equity
Act—A Legacy for Users (SAFETEA-LU) in 2005, which
was developed with the expectation that, unless user fees
were increased, the HTF would reach a shortfall by 2009
at the latest. That legislation reflected two conflicting
objectives on the part of lawmakers. One was the desire
to pass a large, six-year funding bill for highways and
transit. From a policy perspective, the bill had to be large
enough to meet the appropriate federal contribution to
the nation’s perceived transportation investment needs.
From a political perspective, it had to be large enough to
provide increased funding to the states and districts of a
sufficient number of members of Congress. The second
objective—of particular importance to then President
George W. Bush—was to avoid increasing the gas tax.!?
Since Congress did not want to pass a smaller bill and
President Bush would not approve a gas tax increase, a
compromise was necessary. That compromise, eventually

reached after several years of delay, was to pass a bill that
authorized transportation spending at levels sufficient to
satisfy members of Congress despite the lack of available
funds to do so.

To make the numbers add up, at least temporarily, Con-
gress employed two primary accounting tricks. One was
to spend down the balance in the HTF. The Fund had
maintained a balance for some time. Many experts rec-
ommended maintaining some balance to prevent a pos-
sible future funding crisis.’® But Congress justified the
balance spend-down on the grounds that the trust fund
balances had been paid by motorists and truckers for
the clearly stated purpose of surface transportation con-
struction. The second gimmick was to “rescind” funding
for the last year of SAFETEA-LU in hopes that the result-
ing shortfall would force a future Congress to raise the
gas tax rather than cut highway funding in 2009, the last
year of the bill.'* This meant that SAFETEA-LU, while

it was a six-year bill, only included funding for the first
four years. In other words, Congress in 2005 created a
problem for a future Congress by deliberately spending
down the HTF and including funding cuts that a future
Congress would never be able to accept. But putting the
rescission into the bill allowed spending to continue

at the levels needed to secure passage of SAFETEA-LU
while avoiding an increase in gas tax revenues that
would not have been acceptable to the President.

Not surprisingly, this plan did not work very well, but
other developments further exacerbated the problem.
First, raising the fuel tax actually became more difficult
politically, rather than less difficult. As part of SAFETEA-
LU, Congress created two commissions to study the
revenue and funding issue in the hopes that an outside
group could come up with a politically feasible solution.
The National Surface Transportation Policy and Revenue
Study Commission recommended that the federal fuel tax
be increased by five to eight cents per gallon per year for
five years and afterward be indexed to inflation, eventual-
ly moving towards a vehicle miles travelled charge.'® The
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National Surface Transportation Infrastructure Finance
Commission recommended a larger increase of 10-15
cents per gallon.® Both recommendations were ignored
by several Congresses and two Presidential administra-
tions. President Bush remained steadfastly opposed to
any increase in the gas tax, and when he left office, the
United States was in a deep financial crisis. President
Obama’s subsequent campaign promise not to raise taxes
on the middle class during a recession essentially ruled
out a gas tax increase for several more years. By the

time the recession was abating, the rise of the anti-tax
Tea Party and the Republican takeover of the House of
Representatives in 2010 further diminished prospects

for an increase in the gas tax, even if the President had
supported such an increase (which he did not)."” In fact,
President Obama is on record opposing a gas tax increase
as recently as June 201418

Further exacerbating the problems of the HTF were a set
of larger transportation-related factors. For one, VMT on
a per capita basis peaked nationally in 2005.% It is not
yet clear why this occurred or what will happen to VMT
trends in the future, but the result has been a substan-
tial downturn in HTF receipts. A second factor was the
magnitude of the economic downturn that began in late
2007, which could not have been anticipated by revenue
forecasters and which further diminished driving and

HTF revenues. Finally, more fuel-efficient vehicles ac-

celerated the decline in HTF revenues. These develop-
ments did not cause the HTF funding shortfall, but they
did exacerbate it such that the Fund ran out of money in

2008, a year earlier than Congress had anticipated.

Recent Attempts to Raise the Gas Tax

Since 2008 there have been some glimmers of hope for
those who support a gas tax increase. In 2009, Congress-
man Jim Oberstar (D-Minn.), then the Chair of the House
Transportation and Infrastructure (T&1) Committee,
proposed a $450 billion, six-year transportation bill with
the hope that the House Ways and Means Committee
might propose a gas tax increase to pay for it.2° Instead,
the Administration proposed an 18-month extension of
current spending levels, rather than a gas tax increase, in
line with President Obama’s promise not to increase taxes
during the recession. The extension eventually became
law. By the time it expired, Mr. Oberstar had lost his elec-
tion, the Democrats had lost their majority, and President
Obama was no closer to proposing a gas tax increase as
he looked towards his own re-election campaign.

Another glimmer of hope emerged when the Simpson-
Bowles Commission, which was created by the President
to develop strategies for reducing the deficit, included in
its recommendations a gas tax increase to pay for trans-
portation investment.?! However, one key member of
that Commission, Senator Max Baucus (D-Mont.), did not
sign on to the Simpson-Bowles proposal and specifically
cited the gas tax increase as the reason.? Senator Baucus’
opinion on the matter carried particular weight because
at the time he chaired both the Senate Finance Commit-
tee and the Highway Subcommittee of the Committee on
Environment and Public Works; thus his support for an
increase would likely have been necessary for the idea to
gain political traction.

Nonetheless, the transportation community continued to
hold out some hope that if Congress and the Administra-
tion could reach agreement on a “grand bargain” to tame
the deficit, a gas tax increase might be included in such a
deal. The timing seemed potentially auspicious because
both Senator Barbara Boxer (D-Calif.), Chair of the Senate
Environment and Public Works Committee, and John
Mica (R-Fla.), then the new Chair of the T&I Committee,
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were working on new transportation bills. Ultimately,
however, efforts to reach a grand bargain on deficit reduc-
tion failed, largely for partisan political reasons that had
little to do with transportation.??

In 2012, optimism about the prospects for a more durable
funding solution emerged during legislative deliberations
over a new two-year transportation bill, titled “Moving
Ahead for Progress in the 21* Century” or MAP-21 (MAP-
21 is the law governing federal surface transportation
policy that, through the vehicle of a temporary extension,
is in effect at the time of this writing). During debate in
the Senate Finance Committee, two Republican senators
indicated that the long-term funding problem for surface
transportation should be addressed. They noted that in-
dexing the fuel tax could address this problem, and Sena-
tors Mike Enzi (R-Wyo.) and Tom Coburn (R-Okla.) even
submitted an amendment to that effect. But the amend-
ment was withdrawn and the idea never gained traction.
Since then, there has been no indication that Congress is
capable of achieving a “grand bargain” or voting to index
the gas tax. While at least four members of Congress—
Earl Blumenauer (D-Ore.), Tom Carper (D-Del.), Bob
Corker (R-Tenn.), and Chris Murphy (D-Conn.)—current-
ly support action to increase the gas tax, their proposals
have not gained momentum.?* Meanwhile, the HTF has
been bailed out numerous times since 2008, as shown in
Table 1.

Table 1: Transfers to Highway Trust Fund from
General Fund and Other Sources, 2008-20142%

Numerous government, non-governmental, and corpo-
rate groups have expressed substantial concern regard-
ing how existing revenues are being spent. Both of the
national commissions that looked at surface transporta-
tion funding in recent years recommended major reforms
aimed at making federal investments more performance-
based, as did numerous other reports issued since the
passage of SAFETEA-LU. Some of these reforms were
included in MAP-21, which contained provisions calling
for the adoption of national goals and performance mea-
sures, the consolidation of programs, and the expansion
of innovative financing programs.

Transfer to HTF (in billions) $8.017

The Relationship Between Federal
Transportation Funding and Spending

The gas tax and trust fund structure that served as a
capable mechanism to construct the Interstate Highway
System is no longer functioning effectively. Congress has
been unable to pass a long-term surface transportation-
funding bill since 2005 and the HTF has been bailed out
numerous times due to repeated shortfalls. However, the
funding side of the equation is only part of the problem.

$19.5 $19.977 $10.765 $65.259

However, these provisions were largely seen as initial
steps toward a much-needed overhaul of the current
system.? Fundamental challenges remain in the way that
the federal government makes transportation investment
decisions. This is due in part to the relationship between
how funds are raised and how they are spent, and this
relationship is well documented.?” The following are two
examples of large systemic problems with the existing
program that may be directly related to funding.
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Problem 1: Division of Federal Transportation
Dollars Across Modes

In the 1980s, President Ronald Reagan and others de-
scribed the gas tax as a “user fee” rather than a tax.?® The
user fee terminology in part reflects a desire to avoid
using the loaded term “tax” but it also reflects the idea
that road users are paying—through their purchases of
gasoline and diesel fuel—to maintain and expand the
transportation system they use.

A problem arises with this theory, however, when there

is disagreement over how to define the “system” that the
federal fuel tax is intended to support. One could interpret
the system definition to mean strictly the system of high-
ways that are funded in part by the federal government,
also known as the federal-aid system. This includes the
Interstate Highway System, the National Highway System,
and numerous other roads and bridges. However, some
portion of the gasoline and diesel that is purchased and
subject to the federal fuel tax is used for driving on non-
federal-aid roads. Fortunately, this distinction has rarely

caused any serious political or fiscal challenges.

A more significant issue arises when user fees from driv-
ers are used to fund other modes besides highways. Fuel
purchased to operate transit buses, for example, is typically
exempt from the federal gas tax and does not contribute

to the HTF.?° But transit buses do use the roads, and more

importantly, some of them are purchased or maintained

in part with federal funds from the HTF. Similarly, federal
funds from gas taxes are used to build and maintain rail
transit, bicycle paths, pedestrian facilities, parking garages,
and ferry boats.®* While these facilities are all arguably part
of the surface transportation system, they are not neces-
sarily part of the highway system and they do not gener-
ate gas tax revenues. Thus highway users and others have
often complained about the “diversion” of their user fees to

non-highway investments.

Despite these long-standing complaints, the allocation of
roughly 80 percent of trust fund dollars to highway and
20 percent non-highway modes has remained relatively
constant since the 1980s.3! Attempts to return user fee
dollars only to highways have consistently failed, in part
because the highway and transit lobbies have agreed to
stick together rather than fight one another on this is-
sue.*? A recent attempt by conservative members of the
House of Representatives to move transit spending out of
the HTF was soundly rebuffed.®

However, the problem for the federal surface transporta-
tion program continues to be a system divided into modal
divisions in competition with each other for scarce public
resources. States and transit authorities receive funding
by formula that may only be used on specific modes.
Very few existing federal programs provide the flexibility
to direct funds to projects, regardless of mode, that can
provide the greatest return on investment for the trans-
portation system. This leads to substantial inefficiencies
in the system and unnecessary differentiations between
modes that, ideally, should function together to accom-
plish a set of common objectives.

The persistence of these modal barriers and funding
battles over time can be linked in part to the structure

of the HTF. Any attempt to make funding mode-neutral
and more focused on outcomes would be met with
resistance by highway users, such as truckers, who do
not want to see their fuel tax contributions “diverted” to
other purposes. Such reforms might also be resisted by
non-highway interests, such as public transit authorities,
that have carved out their own dedicated funding streams
and do not want to risk losing them. As long as a user fee
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structure remains in place it will likely be more challeng-
ing to create an approach to transportation spending that
directs investments on the basis of maximum effective-
ness, regardless of mode.

Problem 2: Division of Federal Transportation
Dollars Among States

An even greater impediment to performance-based re-
forms of the federal transportation program is the persis-
tent battle among members of Congress (particularly in
the Senate) over how much funding their state receives
from the HTF relative to how much their state contrib-
utes in gas tax revenues. This tension is often referred

to as the donor-donee issue because historically some
states contributed more in gas taxes than they got back
from the HTF (donors) while other states contributed less
than they got back (donees).** During reauthorization
debates, donor states argued that they should get a larger
share of federal resources and donee states argued that
they should not. This argument has often overshadowed
substantive debates over the appropriate federal role in
transportation policy.

In fact, the donor-donee fight has often meant that what
passes for transportation policy-making in Congress
comes down to a negotiation over how funding should

be distributed among states and localities, instead of a
nuanced discussion about how to maximize returns on
federal transportation investment. While arguments over
the distribution of federal funding would occur regardless
of the revenue source being used, the current program’s
reliance on a user fee exacerbates the problem because
the amount of money paid in and the amount of funding
returned to each state is publicly available. Each state
knows if it is getting back more or less than its constitu-
ents put in, and by how much, which is not the case in
other program areas where federal support is drawn from
General Funds.

In recent years, transfers from the General Fund to the
HTF have rendered the donor-donee debate moot.*
While funds are still distributed to states and localities
based on formulas that reflect the donor-donee debate,
transfers from the General Fund have turned all states
into “donee” states because all states receive more

transportation funds than they contribute in gas taxes.
Interestingly, this change likely prompted a greater focus
on policy improvements during the development of MAP-
21. Partly because there was no new money and therefore
little basis for a battle over funding allocations, Congress

was able to concentrate more attention on policy reforms.

However, achieving policy reform by starving the nation
of adequate transportation investment is probably not an
effective strategy for creating and maintaining the 21*
century transportation infrastructure needed to ensure
the United States’ long-term economic prosperity. A bet-
ter alternative would be to consider how to reform the
way the U.S. government raises funds for transportation
and how a new approach could support and facilitate
needed reforms in how those funds are spent.

The Need to Consider Alternatives

With the HTF in a state of chronic shortfall, it becomes
extremely difficult to pass long-term legislation for
federal transportation investment. This situation further
hinders good decision-making because it forces states and
localities to make transportation investment decisions in
the absence of certainty about future federal contribu-
tions. However, existing modal divisions and donor-donee
structures also hinder good investment decisions. If
current funding problems cannot be addressed by raising
the gas tax, it is worth considering alternatives to the
current funding structure that could potentially increase
the resources available for transportation and encourage
reform in how those resources are used.

Surprisingly, alternatives to the current funding structure
have rarely been considered or proposed in the United
States. While Congress has repeatedly used General Fund
transfers to shore up the HTF, the assumption has been
that a future Congress will increase the gas tax or index
the tax to inflation.*® No member of Congress has yet

to seriously promote a permanent move away from the
Trust Fund. Given the repeated and substantial funding
challenges of recent years, it is useful to ask why that

is the case. The next section discusses three possible
explanations for the reluctance to consider changes to the
HTF: committees in Congress, existing stakeholders, and

economic theory.
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Barriers to Replacing the Current
Funding Structure

Most attempts to repair the current federal transportation
funding structure on a permanent basis have focused on
raising the gas tax or implementing another equivalent
user fee. While there have been proposals to use general
funds to prop up the HTF, these proposals have involved
one-time revenue infusions through unrelated offsets
such as corporate tax reform rather than permanent fixes
under the assumption that the HTF would remain in
place.*” Since the current structure is clearly not working,
why have there been so few specific proposals from Con-
gress, from stakeholders, or from policy experts and aca-
demics to move away from the HTF model? This section
explores potential answers to that question by looking at
three barriers to funding reform. The first part of the sec-
tion provides insight into committee structures and Con-
gress, how they regard the HTF, and why they often act
to protect the existing system. The discussion next turns
to the question of why existing stakeholders are working
to protect the current system despite its limitations. The
section concludes by listing arguments from the relevant
academic literature that are often used to bolster support

for maintaining the existing system.

Part One: Committee Structures and Congress

Many Americans might be surprised to discover how
much committee structures in Congress, and the rules
that go along with them, can influence policy. There are
two reasons why this is particularly true for transporta-

tion policy.

First, responsibility for different aspects of transportation
policy is divided among several different congressional
committees, as shown in Table 2. While authority over
transportation issues is somewhat more consolidated

in the House of Representatives than in the Senate, the
need to satisfy multiple constituencies from multiple
committees in both houses of Congress to win support for
a bill can often influence the final outcome of transporta-
tion legislation.

Second, because of the HTF, Congress can use “contract
authority” to make long term funding commitments. This
results in an unusual relationship between transportation
authorizers and appropriators. Authorizing committees
that have enjoyed substantial power over transportation
funding decisions may prefer to maintain this power
because it is viewed as directly useful for re-election (in

fact, in the past parties often placed potentially vulner-

Table 2: Transportation-related Committees in Congress

Senate
Environment and Public Works
Banking, Housing, and Urban Affairs
Commerce, Science, and Transportation
Finance
Appropriations
Budget

House of Representatives
Transportation and Infrastructure
Ways and Means
Appropriations

Budget

Role in Surface Transportation Legislation

Highways

Public Transit

Rail, Safety

Funding

Spending Confirmation

Budget Cap and Rules

Highways, Public Transit, Rail, Safety
Funding
Spending Confirmation

Budget Cap and Rules
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able members of Congress on transportation committees
where they could bring money home to their districts).
Appropriators also benefit from their ability to make
funding decisions and to set obligation limits, and are
often reluctant to hand this power to other committees.

The next section focuses on the relationship between
congressional authorizers and appropriators under con-
tract authority. This will help explain why the existing
funding system would be challenging to replace. Both the
laws that establish contract authority and the power ten-
sions between transportation authorizers and appropria-

tors are relevant to this discussion.

CONTRACT AUTHORITY

Compared to other federal programs, the surface trans-
portation program is unusual because the existence of a
trust fund gives transportation authorizing committees
“contract authority.” In policy terms, contract authority
means that federal grantees, mostly states and transit
agencies, have the ability to make long-term funding
decisions while relying on the federal government for a
significant portion of their budgets.* Transportation proj-
ects by their nature take a long time to plan and build,
and the federal government is primarily in the business
of funding large capital improvements. States and other
grantees have some assurance from the federal govern-
ment, because of contract authority, that the annual
appropriations process will not result in a sudden loss of
federal funding for their planned projects. Politically, this
means that contract authority enables the authorizing
committees to essentially bypass the appropriations com-
mittees and allocate federal funds.*

Now that the HTF has been experiencing regular funding
shortfalls, the concept of contract authority is less effec-
tive in terms of providing funding certainty for states and
other grantees. While grantees have no reason to believe
the federal government will default on its obligations,
lack of certainty about whether Congress will continue to
fund the federal program at current levels in the future
inhibits their ability to plan for long-term investments. So
even though Congress will honor its pre-existing commit-
ments, short-term funding fixes undermine the effective-
ness of contract authority.

Contract authority has also come under criticism because
it protects the transportation program from the hard
choices that must be made elsewhere in the federal bud-
get. This is not a new concept—in 1970, Senator William
Proxmire (D-Wisc.) outlined his perspective of some of
the potential pitfalls of trust fund financing:

“When we shield a program behind a trust fund, we give
it an inside track in the competition for money. More
importantly, we deny ourselves the ability to weigh all
our programs and reorder national priorities consistent
with our national needs. Trust Fund financing ties up
Federal revenue and makes it extremely difficult to shift
funds to where they are needed the most. Another seri-
ous problem with trust fund financing is that the program
it finances tends to become immune from the require-
ments of fiscal policy. Because of overall conditions in
our economy, it does become necessary from time to
time to cut back on Federal spending. Programs financed
through trust funds tend to become exempt from this
process on the grounds that the revenues are earmarked
for a specific purpose and they cannot be reduced.”*

A contrasting viewpoint, however, is that trust fund
revenue should not be considered “Federal revenue,” and
instead inherently belongs to the users of the system. Re-
flecting each of these concerns, the 1974 Budget and Im-
poundment Control Act explicitly prohibited the creation
of new contract authority unless this authority was drawn
from a trust fund account that was at least 90 percent
funded by excise taxes on the users of the services pro-
vided by the trust fund. In other words, the HTF could
continue to provide the basis for new contract authority
only if user fees funded it. In the case of the HTF, those
user fees are primarily levied through motor fuel taxes.*
At the time, this requirement was not seen as a potential
problem for the HTF, which was enjoying steady growth
in revenues as the result of an upward trend in VMT na-
tionwide and occasional increases in the federal fuel tax.
But now that the HTF has faced repeated shortfalls, the
user fee requirement is becoming a problem—by continu-
ing to use contract authority despite recent transfers from
the General Fund to the HTF, Congress already appears
to be violating the terms of the 1974 Budget Control Act
(see sidebar).
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—
Violation of the Budget Control Act

Based on the available evidence, Congress—through its continued use of contract authority to fund the federal surface
transportation program—has already violated the 1974 Budget Control and Impoundment Act and is simply choosing
to ignore it. Since 2008, Congress has authorized five transfers of General Fund money into the HTF that together have
totaled about $65.3 billion (not including funds for stimulus under the ARRA). This sidebar provides an explanation for
how the HTF found itself in this predicament and how these transfers, which effectively break the 90 percent rule, were
allowed to occur while still allowing the HTF to retain contract authority.

In 1990, the 101¢ Congress passed the Omnibus Reconciliation Act of 1990 (OBRA 90), which, among other provisions,
increased the gasoline tax by $0.05 per gallon and specified that half the revenues from this five-cent increase would go
to the General Fund to reduce the deficit*® The language of the legislation also expressed the sense that “to the extent
taxes are used for deficit reduction during the five-year period beginning with FY 1991, the Congress should return to the
dedicated user fee principle no later than the end of FY 1995¢ With this statement, Congress expressed its desire to
adhere to the principle of not diverting user fees away from the trust fund (just as it was taking action to divert fees from
the trust fund). OBRA 90 was passed in an era when gas tax revenues were plentiful and could be diverted to other uses
on a temporary basis without detriment to the amount of funds available to invest in surface transportation.

In 1993, the 103 Congress passed another Omnibus Reconciliation Act (OBRA 93). This legislation increased the fuel
tax by $0.043 per gallon and dedicated the revenues gained from the entire increase to the General Fund, with no expira-
tion date.*” It also included an extension of OBRA 90, providing that the entire five-cent-per-gallon increase introduced
under that bill would also be directed towards the General Fund until 1995 (except for revenues collected from specific al-
cohol fuels).*® The Taxpayer Relief Act of 1997 sought to return to the user fee model by stipulating that the $0.043-per-
gallon gasoline tax increase introduced under OBRA 93 would be directed to the HTFE4°

Throughout this period, despite the diversion of some gas tax revenues to the General Fund, the HTF was accruing a posi-
tive balance—rather than spending down the HTF, some of the collected fees were staying in the Treasury. Congress rem-
edied this situation in 1998 with a new highway bill=TEA-21—which stipulated that, in exchange for tying future highway
spending levels directly to estimated HTF receipt levels, the HTF would stop earning interest as of September 30, 1998
and all cash amounts in the HTF in excess of an $8 billion balance would be transferred to the General Fund.*°

These events are all related to more recent actions taken by Congress to manage transportation funding shortfalls. When
the HTF was carrying a balance and had plentiful revenues, it was tempting to divert transportation funds. However, in a
matter of a decade the situation was reversed and Congress found itself using earlier diversions from the HTF to the Gen-
eral Fund to argue that transfers from the General Fund back to the HTF did not violate the Budget Control and Impound-
ment Act.

In September 2008, Congress passed H.R. 65632, “To Amend the Internal Revenue Code of 1986 to Restore the Highway
Trust Fund Balance! This legislation provided for the transfer of $8.017 billion from the General Fund into the HTF to
prevent insolvency.®' The transfer was ‘justified’ because that was the amount of HTF balances that were transferred to
the General Fund in the TEA-21 legislation of 1998, as determined by the Federal Highway Administration.>?

In 2009, the 111% Congress passed H.R. 3357, “To Restore Funds to the Highway Trust Fund” President Obama signed
the bill into law on August 7, 2009. The legislation amended the Internal Revenue Code of 1986, “relating to the determi-
nation of trust fund balances after September 30, 1998" and appropriated $7 billion from the Treasury into the HTFE®® The
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debate around these provisions, as recorded in the Congressional Record, referenced the transfer of FY2008, suggesting
that this transfer was simply paying back the HTF for amounts paid to the General Fund in 1998 plus interest. However,
this time Representative Jeff Flake (R-Ariz) raised the question of how many times the General Fund could pay back the
HTF, while Senator Kit Bond (R-Mich.) pointed out that the transfer assumed interest was paid, which he called “totally
bogus>4

In 2010, Congress passed H.R. 2847, “Hiring Incentives to Restore Employment Act’ (HIRE Act). The new law transferred
$19.5 billion into the HTF from the General Fund “to reimburse the trust fund for interest payments not received since
1998%® However, the Republican staff of the Senate Budget Committee alleged at the time that, “No one has any idea how
much interest might have been credited to the HTF if TEA-21 had not been enacted. Only the Bureau of the Public Debt can
do such calculations, and the Bureau has not done one in this case and is not planning to do one!®® This is the point where
the accounting used to support further transfers on the basis of “lost revenue because of TEA-21” became substantially
more questionable. The HIRE Act also restored certain contract authority to the HTF that had been rescinded in 1998 under
TEA-21 and reauthorized the HTF to begin collecting interest on deposits.®” Prior to passage of the HIRE Act, the HTF shut
down for two days in March 2010 when its spending authority expired—the first shutdown in the HTF's history.>®

In 2012, Congress passed MAP-21, which included a transfer of almost $20 billion primarily from the General Fund, but
was also augmented by $2.4 billion from the LUST Fund.®® Unlike the transfers that occurred in 2008, 2009, and 2010,
the transfers authorized under MAP-21 were not justified on the basis that the HTF was being repaid for lost interest or
for previous transfers into the General Fund. A similar approach was made in 2014 when Congress passed H.R. 5021
“‘Highway and Transportation Funding Act of 2014, which appropriated $10.8 billion from the General Fund with a hodge-
podge of obscure pay-fors, including pension smoothing.®

Until 2014, Congress had simply chosen not to enforce its own 1974 Budget Control and Impoundment Act. Enforcing
the 1974 Act would entail raising a budget point of order, a mechanism introduced within the same legislation that was
designed to uphold “parameters of budgetary legislation®' According t